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Legal Analysis: The place of “Social Criteria”
in Public Procurement Policies for Legal and Sustainable Timber

This briefing outlines key principles of the law governing public procurement in the European Union and
explains why it is appropriate to include criteria relating to social aspects of sustainable forest
management as technical specifications and award criteria in Member State timber procurement
policies.

Summary of Findings

The aim of Directive 2004/EC/18 (the Procurement Directive) is to eliminate Member State policies that
present a hindrance to trade in the public procurement market by ensuring compliance with the
principles of equal treatment, transparency, and proportionality. The legal basis for the Procurement
Directive does not provide grounds for EU regulation of the substantive objectives of Member State
procurement policies, including the balance between horizontal objectives and other procurement
policy objectives. (pages 7-9).

Under EU public procurement law, contracting authorities can include criteria focused on the production
characteristics of procured supplies with the aim of procuring supplies from more sustainable sources.
(pages 12-14).

Sustainable development includes social, economic and environmental components. (pages 5-6).
Criteria relating to the social aspects of sustainable forest management are properly understood as
sustainability criteria. (pages 2-4). Under the case law of the European Court of Justice, such criteria
should be analogized to the sustainability criteria at issue in EVN-Wienstrom, not the social policy
criteria at issue in Beentjes. (pages 12-15).

Introduction

Public procurement policy can provide a powerful tool for pursuing environmental objectives by
compelling market operators to provide more environmentally sound goods and services. Global
deforestation is driven, in part, by demand for timber. Policies requiring that timber products purchased
by public authorities be legally sourced from sustainably-managed forests can play a significant role in
addressing this problem.

It is broadly agreed that sustainable forest management must take into account social aspects of forest
management. Accordingly, Member States of the European Union (EU) have included in timber
procurement policies aimed at procuring only legal and sustainable timber criteria relating to, for
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example, the rights and interests of forest-dependent communities. But these efforts to incorporate so-
called “social criteria” in timber procurement policies have been controversial due to a lack of legal
clarity about how such criteria can be incorporated in a manner compliant with Directive 2004/18/EC on
the coordination of procedures for the award of public works contracts, public supply contracts and
public service contracts (the Procurement Directive).!

Public procurement policy has been recognized as an important tool for addressing growing concerns
about the sustainability of consumer goods and the impact of unsustainable consumption on, among
other things, forests.” In response to an Impact Assessment conducted by the European Commission in
2008 on “Public Procurement for a Better Environment,” stakeholders emphasized their need for legal
clarity regarding the extent to which contracting authorities can include in their tender documents
criteria relating to production processes’® and specifically called for legal clarity regarding the
procurement of legal and sustainably-harvested wood and wood products.* To date, however, guidance
from the Commission on these issues remains unclear and, at times, at odds with the Procurement
Directive and governing case law.

With this legal briefing, ClientEarth seeks to bring greater clarity to these issues and discussions around
them. Section | highlights the importance of including criteria relating to social aspects of sustainable
forest management in public procurement policies for legal and sustainable timber and the need to
understand these criteria as sustainability criteria and part of the production process for sustainable
timber rather than as social policy. Section Il explains the nature and role of horizontal objectives in
public procurement policies. Section Ill provides ClientEarth’s legal analysis of the Procurement Directive
and governing case law, in particular the landmark cases of Concordia Bus Finland v. Helsingin Kaupunki®
(Concordia Bus) and EVN AG v Austria® (EVN-Wienstrom). And, finally, Section IV considers European
Commission guidance on “social criteria” in timber procurement policies and evaluates it against the
legal analysis provided here.

. The Importance of Including Criteria relating to Social Aspects of
Sustainable Forest Management in Timber Procurement Policies

A. Social Aspects of Sustainable Forest Management

The World Bank estimates that, worldwide, more than 1.6 billion people—almost a quarter of the total
global population—depend on forests for their livelihoods. In developing countries, about 1.2 billion rely
directly on agroforestry farming systems. Forest industries provide employment (both formal and
informal) for approximately 50 million people. At least 60 million indigenous people are highly
dependent on forest resources for their livelihoods.” Forests also provide cultural, spiritual, and
recreational functions. Their management impacts on, and can involve, local communities and civil
society groups as well as government and the private sector.

Global deforestation and degradation continues at an alarming rate. Around 13 million hectares of
forest were converted to other uses or lost through natural causes each year in the last decade.? Forest
degradation is much harder to measure, but tends to be particularly egregious where lack of clear land
tenure creates disincentives for long-term sustainable forest management. While there has been an
increase over recent years in the amount of forests covered by sustainable forest management plans
addressing the seven thematic elements summarized above,” demand-side policies such as sustainable
timber procurement policies are required to encourage and reinforce this trend.
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The idea of sustainable forest management has become widely accepted since the United Nations
Conference on Environment and Development (UNCED) in 1992, which first saw international
commitment to the concept of sustainable development. The Forest Principles agreed at UNCED state
that “[f]lorest resources and forest lands should be sustainably managed to meet the social, economic,
ecological, and cultural and spiritual needs of present and future generations.”’® Specifically in relation
to the consumption and trade of forest products, the Forest Principles state: “Incorporation of
environmental costs and benefits into market forces and mechanisms, in order to achieve forest
conservation and sustainable development, should be encouraged both domestically and
internationally.”*!

Various national and international bodies have subsequently elaborated definitions of sustainable forest
management, and there is general acceptance that the sustainable management of forests contains
seven key thematic elements. These have been summarized by the Food and Agricultural Organization
(FAO) to include (1) extent of forest resources, (2) biological diversity, (3) forest health and vitality, (4)
productive functions of forest resources, (5) protective functions of forests, (6) socio-economic
functions, and (7) legal, policy, and institutional framework.”> Social aspects of sustainable forest
management are encompassed in the sixth and seventh elements, which are further elaborated as:

Socio-economic function: Forest resources contribute to the overall economy in many
ways such as through employment, values generated through processing and marketing
of forest products, and energy, trade and investments in the forest sector. They also host
and protect sites and landscapes of high cultural, spiritual or recreational value. This
theme thus includes aspects of land tenure, indigenous and community management
systems, and traditional knowledge.

Legal, policy and institutional framework: Legal, policy and institutional arrangements—
including participatory decision-making, governance and law-enforcement, and
monitoring and assessment of progress—are necessary to support sustainable forest
management. This theme also encompasses broader societal aspects, including fair and
equitable use of forest resources, scientific research and education, infrastructure
arrangements to support the forest sector, transfer of technology, capacity-building, and
public information and communication.”

These thematic elements, including the social aspects of sustainable forest management, have
also been included in EU legislation aimed at promoting the conservation and sustainable
management of forests in developing countries."

Given the integral nature of the social aspects of sustainable forest management, Member States
seeking to procure only legal and sustainable timber and timber products have included criteria relating
to the social aspects of sustainable forest management in their timber procurement policies.

B. Criteria relating to Social Aspects of Sustainable Forest Management
in Member States’ Timber Procurement Policies

Belgium, Denmark, the Netherlands, and the UK have sought to incorporate criteria relating to social
aspects of sustainable forest management in their timber procurement policies.”> Considered together,
these policies can be summarized as covering twenty-one different social aspects of sustainable forest
management, which are listed in Table 1 under the general headings of legality, rights and interests of
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stakeholders in forest management, protection of workers’ rights and conditions, and participation in
standard-setting and certification processes.’® Member State timber procurement policies include
criteria relating to social aspects of sustainable forest management as technical specifications, award
criteria, and contract performance conditions.

Table 1

A. Legality
1. Legal use rights to forest
Compliance with national law
Compliance with relevant international agreements
Payment of royalties and taxes
. Law enforcement
B. Right and interests of stakeholders in forest management
6. Respect for property, land tenure, and use rights
7. Explicit respect for rights of indigenous peoples
8. Explicit recognition of customary rights
9. Rights to participation by stakeholders
10. Right to free, prior, and informed consent before property and use rights are affected
11. Transparency of information
12. Access to dispute resolution
13. Protection of cultural values
14. Contribution to community facilities
C. Protection of workers’ rights and conditions
1. Health and safety
2. Workers’ fundamental rights
D. Participation in standard-setting and certification processes
Conformity with international standard-setting processes
Rights to participation: balanced representation and input
Balanced decision-making processes
Transparent process and standards
Certification system transparency, access, and dispute resolution

VoW

P> @

We consider in the following sections whether, in principle, such criteria should be considered
permissible under the Procurement Directive and relevant case law. As discussed in section I.C., the first
step in this analysis is understanding the criteria at issue as sustainability criteria, due to their integral
part in the sustainable management of forests. Accordingly, these criteria must also be understood as
relating to production characteristics of timber—and, more specifically, environmental externalities
resulting from the timber production process—as discussed in section 111.B.2.

It is beyond the scope of this briefing to provide a detailed analysis of any particular criterion of the
timber procurement policies summarized in Table 1 as to whether or not the criterion in question is
rightly classified as integral to the sustainable management of forests and thus as a production
characteristic of timber. We concede that, on close examination, some criteria currently included in
Member State timber procurement policies may be found to fall outside the scope of these
classifications. However, we also assert that most of the criteria in question can be properly understood
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as integral to the sustainable management of forests and thus relate to production characteristics of
timber appropriately evaluated under procurement policies for sustainable timber. This forms a working
assumption upon which the following legal analysis is based.

Of course, all public procurement criteria must also comply with the general requirements of equal
treatment, transparency, and proportionality, as noted in section Il.B. Given the broad scope of issues
encompassed by the social aspects of sustainable forest management, it can be challenging to formulate
relevant criteria in a manner that meaningfully addresses the issues concerned and also complies with
transparency and proportionality requirements. A determination of whether any specific criterion
related to social aspects of sustainable forest management is formulated in a manner that complies with
these general requirements requires a detailed analysis of the specific criterion in question, as would be
the case for any other procurement criterion.

C. Understanding Social Aspects of Sustainable Forest Management
within the Framework of Sustainable Development and the Integration Principle

The integration principle provides that the objectives of sustainable development should be integrated
into all the laws and policies of the EU and its Member States. The Lisbon Treaty affirms the role of
sustainable development at the heart of EU objectives, including through its external relations. The
consolidated version of the Treaty of the European Union resulting from the Lisbon Treaty states in
Article 3, paragraph 2 that the EU shall “establish an internal market” and further states, in the same
paragraph, that the EU shall pursue the sustainable development of Europe in terms of all three pillars
(economic, environmental, and social). Paragraph 5 of Article 3 goes on to state that, in its relations with
the wider world, the EU shall contribute to “the sustainable development of the Earth, solidarity and
mutual respect among peoples, free and fair trade, eradication of poverty and the protection of human
rights.” Also, in Article 11 of the Treaty on the Functioning of the European Union, the Lisbon Treaty
maintains the provisions of Article 6 of the Treaty of the European Community (TEC), promoting the
implementation of the principle of sustainable development in the definition of all other policies and
activities. Article 6 of the TEC is cited in the Procurement Directive, as noted below."’

That the integration principle requires EU policies and activities to integrate sustainable development
objectives—and not just environmental objectives, social objectives, and economic objectives standing
alone—has significant ramifications. The comprehensive concept of sustainable development
interweaving economic, environmental, and social components connotes that, if environmental factors
are not taken into consideration in the formulation and implementation of policies that regulate
economic activities and other forms of social organization, a model of development that can be
environmentally sustainable over the long term cannot be achieved. In turn, environmental
sustainability must also be understood in terms of the increasing interaction between the policy
agendas of environmental protection, economic growth, and social development. In other words, the
principle of sustainable development incorporates economic and social policy components into
environmental policy. So, whereas the production and consumption of timber might be understood as
primarily an economic activity, the principle of sustainable development requires an understanding of
“environmentally sustainable production” of timber to include social policy components.

This understanding of sustainable development has been elaborated and endorsed by European Union
institutions and Member States. For example, in the conclusions to its June 2005 session, the European
Council approved a “Declaration on the Guiding Principles for Sustainable Development.” The Council
elaborated key objectives for sustainable development to require, among other things, that EU activities
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respect the limits of the planet’s natural resources . . . promote sustainable
production and consumption . . . break down the link between economic
growth and environmental degradation . . . promote a democratic, socially

inclusive, cohesive, healthy, safe and just society with respect for fundamental
rights and cultural diversity that creates equal opportunities and combats
discrimination in all its forms . . . encourage the establishment and defend the
stability of democratic institutions across the world . . . actively promote
sustainable development worldwide and ensure that the European Union’s
internal and external policies are consistent with global sustainable
development and its international commitments.*®

Generally, the social component of sustainable development comprises a wide and diverse range of
issues, affecting people and their communities and cultures in many different ways. It overlaps with
economic development and with cultural and political issues, such as rights of participation in decision-
making. As such, is can be challenging to determine precisely how to incorporate social pillar objectives
into specific public policies in a manageable way.

The European Commission distinguishes “sustainable public procurement” from “green public
procurement” noting that “Sustainable Public Procurement means that contracting authorities take into
account all three pillars of sustainable development when procuring goods, services or works at all
stages of the project” whereas “Green Public Procurement means that contracting authorities take into
account environmental elements when procuring goods, services or works at all stages of the project
and within the entire life-cycle of procured goods.”* Parsing out environmental elements might avoid
the complexities entailed by incorporating social aspects of sustainable development into procurement
policies, but it fails to fully comply with the integration principle, which calls specifically for the
incorporation of “sustainable development” objectives which, as explained above, requires policy that
recognizes the interwoven nature of all three pillars.

D. Understanding Social Aspects of Sustainable Forest Management
as Production Characteristics of Timber

Member State timber procurement criteria relating to social aspects of sustainable forest management
pertain to the production processes and methods of the procured timber, in that they require procured
timber products to be legally-harvested from sustainably-managed forests. Timber is a harvested
product, not a manufactured product. Thus, defining a sustainable production process for timber
necessarily entails consideration not only of harvesting methods, but also whether the timber is being
harvested in a sustainable manner. This, in turn, requires consideration of whether the timber is being
harvested from a sustainably-managed forest. As elaborated above, sustainable forest management is
widely understood to include social aspects and, under the framework of sustainable development and
the integration principle, these must be understood as integrally related to environmental and economic
components of sustainable forest management.
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1. The Nature and Role of Horizontal Policies in Procurement
A. The Equal Status of Functional and Horizontal Objectives in Public Procurement Policies

Public procurement is the process whereby governmental bodies purchase from the market goods,
works, and services they need. So, for example, when governments purchase the construction of
bridges, cleaning services for government offices, or paper clips, government officials authorizing the
purchase (“contracting authorities”) are participating in the public procurement market.

Any purchase made by a contracting authority will obviously have a functional objective. For example, a
transportation authority might procure the construction of roads, bridges, and bus services in order to
perform the governmental function of facilitating public transport. Public procurement can also be used
to promote social, environmental, and other societal objectives that are not necessarily connected with
the procured items’ functional objectives. For example, a contracting authority may choose to honour
human rights obligations through a policy prohibiting the purchase of supplies produced using child
labour, to advance social cohesion by requiring public works contractors to employ ethnic minorities or
long-term unemployed persons in the contracted work, or to pursue environmental objectives by
requiring publically-procured paper to have a minimum recycled-fibre content. This briefing uses the
term “horizontal objectives” to refer to these sorts of procurement policy objectives.”® One
commentator illustrates the relationship between functional and horizontal procurement policies by
considering the specific functions of public authorities as organised into vertical “silos,” with societal
objectives envisaged as involving cross-cutting “horizontal” policies that, while not necessarily arising
from the particular function of a specific public authority, might nevertheless be advanced through the
way in which it conducts its functions. **

Horizontal procurement policies are sometimes referred to as “secondary policies,” implying that the
primary objective of procurement is the purchase on competitive terms of a product or service meeting
a particular functional need, and that factors relating to horizontal policies are “secondary” in the sense
that they do not relate directly to this need. The term “secondary policies” also connotes that such
policies are of secondary importance. However, horizontal considerations can be as important as, or
even more important than, the functional objectives served by the procurement, particularly where
horizontal objectives relate to such vitally important matters as protecting human health and safety,
promoting human equality and dignity, or preventing climate change. Thus, an important principle
informing the analysis of public procurement law is the equal status of horizontal policies and the
functional objectives served by procurement. As explained further below, this understanding of the
relative status of horizontal and functional procurement objectives is consistent with the integration
principle as well as the European Court of Justice’s jurisprudence on EU procurement law.

The pursuit of horizontal objectives through purchasing behavior, whether by public or private
purchasers, is normal market behavior and contributes to the effective functioning of the market. It
requires market providers to better meet consumers’ complex matrix of demands. This is illustrated by,
for example, the growing demand for more sustainable and fair trade products over recent decades.
When a consumer opts to purchase coffee that has been certified as compliant with fair trade principles
over otherwise equivalent and lower-priced coffee, she is opting to purchase not only coffee but also
the contribution her purchase makes towards the economic development objectives of coffee growers
and a more equitable global trading regime. When she purchases recycled paper over otherwise
equivalent paper, she is opting to purchase not only paper but also the contribution her purchase makes
towards limiting the disposal of waste paper and the relatively higher use of resources that go into
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producing paper from virgin fibres. Such options allow consumers to incorporate horizontal values into
their consumption choices.

In the case of the public procurement of supplies, horizontal policies aimed at increasing demand for
more sustainable products—thereby shaping the broader market for the goods at issue—can have
significant impacts beyond the government’s functional use of the goods procured. For example,
demanding higher energy-efficiency standards for publicly-procured products can profoundly shift
market standards and overall energy use by a class of goods in the public and private sectors alike. In
1993 the US federal government decided to purchase only Energy Star-compliant computer equipment.
The US federal government purchases more computers than any other single purchaser in the world,
and it is estimated that this decision played a significant part in shifting the vast majority of computer
equipment on the global market towards Energy Star compliance. The environmental benefits of this
policy have been calculated at 200 billion kWh of electricity saved since 1995, which equates to 22
million tones of CO,.”” Likewise, given the amount of timber products procured by public authorities,
policies demanding that timber be legally sourced from sustainably-managed forests can have a
significant effect on shifting forest management practices towards greater sustainability generally.

Integration of sustainability objectives into public procurement policies is consistent with the integration
principle set out in the Treaty establishing the European Community (TEC), which requires that
sustainable development objectives be integrated into all EU policies and activities. Indeed, Recital 5 to
the Procurement Directive cites the Integration Principle:

Under Article 6 of the Treaty [establishing the European Community],
environmental protection requirements are to be integrated into the definition and
implementation of the Community policies and activities referred to in Article 3 of
that Treaty, in particular with a view to promoting sustainable development. This
Directive therefore clarifies how the contracting authorities may contribute to the
protection of the environment and the promotion of sustainable development,
whilst ensuring the possibility of obtaining the best value for money for their
contract.”®

Moreover, the recitals further state:

Nothing in this Directive should prevent the imposition or enforcement of measures
necessary to protect public policy, public morality, public security, health, human
and animal life, or the preservation of plant life, in particular with a view to
sustainable development, provided that these measures are in conformity with the
Treaty.”

Thus, the Directive is clearly intended to preserve Member States’ discretion to define the content and
scope of their procurement policies including, in particular, horizontal procurement objectives to
promote sustainable development.

B. Member State Discretion and EU Competence to Regulate Public Procurement
Regulators should not consider horizontal objectives in public procurement policies as inherently
suspicious or illegitimate. Rather, a procurement criterion promoting horizontal objectives should be

considered permissible unless there are special reasons to curtail it. In EU law, such special reasons are
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found in the tendency for governments to favour national industry for reasons that are directly contrary
to the single market. Beyond this, however, any restraints need to be carefully considered.

The functioning of the internal market in public contracts is implemented mainly through directives
which require authorities to award contracts using specific transparent procedures. The relevant
directive for timber procurement policies is Directive 2004/18/EC on the coordination of procedures for
the award of public works contracts, public supply contracts and public service contracts (the
Procurement Directive).25

To properly interpret the Procurement Directive, it is important to clarify the scope of the EU’s legal
competence to regulate public procurement policies of Member States. As an initial matter, Member
States have broad discretion to define their horizontal procurement policies. This is consistent not only
with their role as purchasers, as discussed above, but also with the subsidiarity principle. The
subsidiarity principle requires that political power be exercised by the smallest or least central unit of
government. Under this principle, the EU should regulate only where it can provide better regulation
than the Member States, for example due to the scale or transnational nature of the relevant issues.

The legal basis for the Procurement Directive, as specified in the Directive, is Article 47(2), Article 55,
and Article 95 of the TEC.?® These articles authorize the adoption of measures which have as their
objective the establishment and functioning of the internal market. The Procurement Directive is best
understood as an effort towards negative harmonization, in that its aim is to eliminate Member State
policies that present a hindrance to trade in the public procurement market. However, it is not an
objective of the Procurement Directive to regulate the balance between horizontal objectives and other
procurement policy objectives. Such direct regulation of Member States’ procurement policy objectives
is not something the EU is competent to pursue on the basis of Articles 47(2), 55, or 95 of the TEC.

Accordingly, the Procurement Directive is not concerned with what contracting authorities buy, but with
how they buy it. In short, a contracting authority must act fairly in the course of public procurement.
Acting fairly means following the principle of equal treatment (or non-discrimination), which means that
all competitors should have an equal opportunity to compete for the contract. To ensure this level
playing field, the principle of transparency must also be applied. The transparency provisions set out in
the Procurement Directive essentially require contracting authorities to use objective, qualitative, and
quantifiable criteria, and to explain the criteria and how they will be used to evaluate the tenders in the
tender notice. These requirements are procedural, rather than substantive. The contracting authority is
free to define the substance of the contract in any way that meets the public’s needs, including through
criteria promoting horizontal policies. The procurement directives are not intended to restrict the
subject matter of a contract, but rather to ensure that the principles of equal treatment and
transparency are fully complied with in the course of procuring the contract. In addition, EU
procurement rules are concerned to remove certain other restrictions on access to the market—even
non-discriminatory restrictions—that are considered disproportionate in light of their objectives, in
general keeping with the proportionality principle, which requires that government should not take any
regulatory action beyond that which is necessary to perform the objective of the regulatory action.

1l. The Place of Timber Procurement Criteria relating to Social Aspects of
Sustainable Forest Management under EU Public Procurement Law

The Procurement Directive does not squarely address the question of whether criteria relating to the
social pillar of sustainable development—such as timber procurement criteria relating to social aspects
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of sustainable forest management—should be allowed as technical specifications, award criteria, or
contract performance conditions. Nor has the European Court of Justice (ECJ) squarely addressed this
guestion. However, the Procurement Directive plainly allows for production processes and methods to
be included as technical specifications”’ (and, accordingly, also as award criteria), and the ECJ has
elaborated upon this in EVN-Wienstrom.

In this section, we argue that the Procurement Directive should be read on its face to allow technical
specifications and award criteria relating to social aspects of sustainable forest management. Such
criteria are also wholly consistent with the ECJ’s jurisprudence in EVN-Wienstrom. In EVN-Wienstrom,
the court held that sustainability criteria that assign value to the environmental performance of the
goods procured at the production stage are sufficiently related to the subject matter of the contract to
be used as technical specifications or award criteria. Timber procurement criteria relating to social
aspects of sustainable forest management should be understood as sustainability criteria pertaining to
the production stage of timber, and thus are permissible under EVN-Wienstrom. Accordingly, such
criteria should, in principle, be allowed unless it can be shown that a specific criterion at issue does not
comply with the principles of equal treatment, transparency, or proportionality.

A. The Structure of the Procurement Process under the Procurement Directive

As a preliminary matter, it is useful to briefly describe the structure of the procurement process under
the Procurement Directive. The process entails five key stages:

1. Definition of the subject matter of the contract: What is to be purchased? This is a very important
stage in the procurement process, as it sets out the scope of the procurement contract’s content
to be addressed in the remaining stages. For example, if a contracting authority seeks to procure
legal and sustainable timber rather than merely timber, this will have important implications for
the content of the technical specifications and award criteria.

2. Technical specifications: These are used to define the subject matter of the contract more
specifically. Ability to meet the technical specifications is a prerequisite for being considered a
candidate for the contract.

3. Selection criteria: Otherwise eligible candidates can be excluded on the basis of circumstances
described in the Directive, including former convictions or other grave misconduct or failure to
demonstrate technical capacity to execute the contract.”®

4. Award criteria: The contracting authority can choose between eligible bids on the basis of price
alone or on the basis of “the most economically advantageous tender.”? If the latter, the tender
notice must set forth how award criteria will be evaluated and weighed. Award criteria are the
same sorts of things that might be listed as technical specifications. But, rather than requiring all
award criteria to be met in absolute terms as a precondition for candidacy, award criteria enable a
contracting authority to award extra points to those candidates that go beyond minimum
requirements to achieve additional advantages. The use of award criteria are sometimes preferred
over technical specifications to enable the contracting authority to compare the relative
advantages of different combinations of criteria without requiring them all in absolute terms, to
reward those candidates who strive furthest beyond the minimum requirements set, or to
otherwise differentially weigh various horizontal objectives along with the price to determine the
“most economically advantageous offer.”*°
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5. Contract performance conditions: Requirements that relate to how the contract is to be
performed can also be included in the contract, but must always be clearly specified in the tender
notice.! In the context of a supply contract, such terms might include specifications such as a
requirement that products be delivered in bulk rather than in separate containers or be delivered
using a specified mode of transport.

The remainder of this briefing focuses on the use of criteria relating to social aspects of sustainable
forest management as technical specifications and award criteria.

B. European Court of Justice Jurisprudence on Horizontal Procurement Policies
1. General Recognition of Horizontal Environmental Objectives: Concordia Bus

The European Court of Justice held in its 2002 decision in Concordia Bus that, under the procurement
directives in force at the time, a contracting authority organizing a tender procedure for the operation of
city bus services could include, among the award criteria for awarding the contract on the basis of the
“economically most advantageous tender,” criteria that take into account the nitrogen oxide emissions
and noise level of the bus fleet offered by parties seeking the tender.

The relevant Community directive, Directive 93/38/EEC, provided in Article 34(1) that:

the criteria on which the contracting entities shall base the award of contracts
shall be:

(a) the most economically advantageous tender, involving various criteria
depending on the contract in question, such as: delivery or completion
date, running costs, cost-effectiveness, quality, aesthetic and functional
characteristics, technical merit, after-sales service and technical
assistance, commitments with regard to spare parts, security of supplies
and price; or

(b) the lowest price only.*

The Complainant contended that the criteria for the decision must, in accordance with the wording of
the relevant Community directive, always be of an economic nature. The Complainant argued that, if the
objective of the contracting authority is to satisfy environmental or other considerations, recourse
should be had to regulatory mechanisms other than a public tender procedure.® In contrast, the
contracting authority, along with Member States submitting observations to the court, argued that it is
permissible to include environmental criteria in criteria for the award of a public contract, noting that
the factors listed in Article 34(1)(a) of Directive 93/38/EEC were merely examples and not exhaustive of
the factors that could be taken into consideration; that Article 6 of the TEC (the integration principle)
requires environmental protection to be integrated into the other policies of the Community; and that
the court’s previous case law had affirmed contracting authorities’ discretion to choose the criteria
regarded as relevant for assessing tenders.>* The European Commission supported the Complainant’s
contention that award criteria for assessing the “economically most advantageous tender” must be of
direct economic advantage to the contracting authority.*

Thus, the question before the court was whether a contracting authority could include horizontal
procurement criteria promoting environmental policy objectives, even if these criteria did not
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contribute to the direct economic advantage of the contracting authority. The Court held that it could.
The contracting authority could take into consideration environmental criteria such as toxin and noise
pollution levels of the procured bus services provided that the criteria complied with the general
requirements of equal treatment and transparency and did not “confer an unrestricted freedom of
choice on the authority.”*® The Court further held that where, as in Concordia Bus, additional points are
awarded to tenders that meet certain specific and objectively quantifiable environmental requirements,
this does not confer an unrestricted freedom on the contracting authority.*

Moreover, the court held that award criteria must be “linked to the subject-matter of the contract.”*®
The Commission and others who continue to try to restrict horizontal procurement policies attempt to
construe what is “linked to the subject-matter of the contract” as limited to functional objectives of the
contract only. Significantly, however, the court held in Concordia Bus that “criteria relating to the level
of nitrogen oxide emissions and the noise level of the buses . . . must be regarded as linked to the
subject-matter of a contract for the provision of urban bus transport services.”** This clarifies that to be
“linked to the subject-matter of the contract” is not limited to the functional objectives of the contract
(in Concordia Bus, the provision of bus services), but can also encompass environmental externalities
arising from the procured goods or services (in Concordia Bus, the pollution effects of the procured bus
services).

Although Concordia Bus was decided in 2002, prior to the revision of the procurement directives in
2004, the new Procurement Directive expressly incorporates the court’s jurisprudence in Concordia Bus:
“This Directive is based on Court of Justice case-law, in particular case-law on award criteria, which
clarifies the possibilities for the contracting authorities to meet the needs of the public concerned,
including in the environmental and/or social area . . . 40

Article 53 of the 2004 Procurement Directive provides in relevant part that

(1). . . the criteria on which the contracting authorities shall base the award of
public contracts shall be either:

(a) when the award is made to the tender most economically advantageous
from the point of view of the contracting authority, various criteria linked to
the subject-matter of the public contract in question, for example, quality,
price, technical merit, aesthetic and functional characteristics, running
costs, cost-effectiveness, after-sales service and technical assistance,
delivery date and delivery period or period of completion, or

(b) the lowest possible price only.*

In amending the previous directive to include the language “from the point of view of the contracting
authority,” the Community legislature underscored Member States’ discretion to define the criteria by
which to determine the tender that it finds most economically advantageous, taking into consideration
horizontal and well as functional policy objectives.

2. Criteria based upon Production Characteristics: EVN-Wienstrom

Technical specifications in public contracts are governed by Article 23 and Annex VI of the Procurement
Directive. Paragraph (1)(b) of Annex VI provides:
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(b) “technical specification” in the case of public supply or service contracts
means a specification in a document defining the required characteristics of a
product or service, such as quality levels, environmental performance levels,
design for all requirements (including accessibility for disabled persons) and
conformity assessment, performance, use of the product, safety or dimensions,
including requirements relevant to the product as regards the name under which
the product is sold, terminology, symbols, testing and test methods, packaging,
marking and labeling, user instructions, production processes and methods and
conformity assessment procedures.?

If the Community legislature had intended to limit the scope of technical specifications to functional
characteristics or consumption characteristics demonstrated through the products’ use, it would not
have also included “production processes and methods” on the list of characteristics that can comprise
technical specifications.

Member State timber procurement criteria relating to social aspects of sustainable forest management
pertain to the production processes and methods of the procured timber, in that they require procured
timber products to be legally-harvested from sustainably-managed forests. As an essential component
of sustainability, they furthermore relate to the environmental performance of these production
characteristics. Thus, on its face, the Procurement Directive can be read to allow timber procurement
criteria relating to social aspects of sustainable forest management as technical specifications.

That the Procurement Directive intends such a result is further bolstered by the Directive’s reference to
the use of eco-labels to define appropriate technical specifications for environmental characteristics.*
Eco-label systems involve products being voluntarily tested against criteria concerning the life cycle of
products of that kind, including their environmental performance at the production stage and other
production characteristics.

In EVN-Wienstrom, the court extended its jurisprudence in Concordia Bus to hold that the Procurement
Directive allows award criteria differentiating tenders based upon the production characteristics of
supplies procured. The court held that EU public procurement law does not preclude a contracting
authority from applying, in the context of a contract for the supply of electricity, an award criterion with
a weighting of 45% in favour of electricity produced from renewable energy sources.” Noting that the
promotion of electricity produced from renewable energy sources is a high Community priority,* the
court emphasized that the fact that the criterion does not necessarily serve to achieve the functional
objective pursued by the procurement is irrelevant.*® EVN-Wienstrom makes clear that award criteria to
advance environmental objectives are not limited only to consumption characteristics (the
environmental performance of the goods during use), but can also include production characteristics,
including externalities resulting from the goods’ or services’ production processes and methods.
According to EVN-Wienstrom, criteria pertaining to the procured goods’ production characteristics are
sufficiently related to the subject-matter of the contract to be permitted as award criteria.”’

EVN-Wienstrom also reconfirmed the court’s settled jurisprudence on horizontal policies in EU
procurement law more generally. The court emphasized a contracting authority’s discretion to define
criteria for determining the most economically advantageous tender, and that a criterion chosen by a
contracting authority can be struck down only where it is shown to violate the principles of equal
treatment, transparency, or proportionality, and not merely upon a contention that the contracting
authority’s balance between various horizontal and functional policy objectives should be struck
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differently. In relation to whether it was lawful to give the criterion favouring renewable electricity a
weighting of 45%, the court held that “contracting authorities are not only free to choose the criteria for
awarding the contract but also to determine the weighting of such criteria,”*® emphasizing that “given
the discretion enjoyed by the contracting authority in its identification of the most economically
advantageous tender, only a weighting which resulted in an unjustified distortion would be unlawful.”*

As in the case of timber procurement criteria relating to social aspects of sustainable forest
management, the award criteria at issue in EVN-Wienstrom had to do with the sustainability of the
supplies procured. The sustainability criteria at issue in EVN-Wienstrom pertained to manufacturing
processes and methods for electricity. Some might argue that the Procurement Directive’s reference to
“production processes” should be limited to manufacturing processes and methods. However, there is
nothing in either the Directive or relevant case law that supports such a limited understanding of
“production processes.” On the contrary, the overarching aims of the Procurement Directive, in
particular its express incorporation of the integration principle, supports a broader understanding of
“production processes and methods” that encompasses social aspects of sustainable forest
management. As explained in section IlLA., enabling Member States to pursue horizontal policies
advancing sustainable development objectives is an aim of the Procurement Directive. Sustainable
development is principally concerned with the pursuit of economic development objectives in a manner
that does not exhaust the planet’s natural resources. The over-harvesting of limited supplies of natural
resources at a rate greater than that at which the resources can be renewed is a key threat to
sustainable development. Given this fact, it would be absurd to interpret the Directive’s reference to
“production processes and methods” as limited to manufacturing production processes and methods
only. Public procurement policies for supply contracts define the terms of government purchase and
consumption of resources. Defining sustainable consumption can hardly be limited to sustainable
manufacturing processes, since such a limitation would foreclose a Member State’s ability to define its
sustainable purchase and consumption of raw materials that are not subject to a manufacturing process.

Accordingly, EVN-Wienstrom should be read to allow technical specifications and award criteria relating
to social aspects of sustainable forest management in Member State timber procurement policies,
unless it can be shown that the criterion in question fails to comply with the principles of equal
treatment, transparency, or proportionality.

3. Distinguishing Sustainability Criteria based on Production Characteristics
from Horizontal Objectives to Promote Social Policies: Beentjes

Article 26 of the Procurement Directive provides that additional requirements may be imposed through
“conditions for performance of contracts”:

Contracting authorities may lay down special conditions relating to the
performance of a contract, provided that these are compatible with Community
law and are indicated in the contract notice or in the specifications. The
conditions governing the performance of a contract may, in particular, concern
social and environmental considerations.>

The procurement of timber and timber products happens through supply contracts. Even within a public
works or services contract, specifications pertaining to the timber or timber products used to perform
the works or services are properly considered as a supply contract within a larger works or services
contract. The scope of contract performance conditions for supply contracts for warehoused goods will
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be limited to things such as payment and delivery arrangements. It should generally be considered
inappropriate to include criteria relating to the social aspects of sustainable forest management as
contract performance conditions.

Inclusion of social criteria at the contract performance stage suggests that the goods are being
harvested-to-order. Because timber and timber products are generally supplied from warehoused
stocks, however, a contracting authority procuring timber is not going to be able to monitor the
performance of the contract to ensure that criteria relating to social aspects of sustainable forest
management are complied with. Rather, they must be able to verify that the warehoused supplies from
which the order is filled have been legally-harvested from sustainably-managed forests. Accordingly, the
criteria in question are more appropriate as technical specifications (i.e., is the timber supplied legal and
sustainable timber?) than to contract performance conditions.

The Commission has suggested that contract performance conditions may be the only or the most
appropriate form for criteria relating to social aspects of sustainable forest management to take,
attempting to align such criteria with the social policies at issue in Gebroeders Beentjes BV v.
Netherlands (Beentjes).”* Beentjes had to do with procurement criteria requiring that long-term
unemployed persons be employed in the performance of a public works contract. Unlike the criteria at
issue in EVN-Wienstrom and criteria relating to social aspects of sustainable forest management, the
horizontal procurement objectives the contracting authority in Beentjes sought to pursue had nothing to
do with the sustainability of procured supplies. Accordingly, we distinguish Beentjes from the questions
at issue here.

The fact that criteria relating to social aspects of sustainable forest management might also be
construed as social policies benefiting forest-dependent communities does not provide any counter-
argument to the sustainability framework presented in this briefing. The issues addressed by social
aspects of sustainable forest management might be analyzed through various frameworks. For example,
many of the criteria at issue might also be analyzed through a human rights framework. However, this
briefing analyzes timber criteria relating to social aspects of sustainable forest management through a
sustainability framework and considers how they should be regarded under EU procurement law when
properly understood as sustainability criteria pertaining to the production characteristics of timber.
Thus, the relevant question is whether it is appropriate to consider the criteria in question as
sustainability criteria relating to the production characteristics of timber, regardless of whether or not
they might also be analyzed through alternative frameworks. Alternative frameworks for analyzing
procurement criteria are not mutually exclusive.

V. Commission Guidance on Horizontal Procurement Policies

European Commission guidance has generally advanced a restrictive approach to horizontal policies in
procurement, over-reaching the EU’s limited competency to regulate public procurement and
encroaching on Member State discretion to determine the subject matter of their procurement
contracts and the content and scope of their horizontal procurement policies.

Commission guidance does not provide legally-definitive statements on the basis of which Member
States could securely develop their public procurement policies. Indeed, in key respects, the
Commission’s restrictive interpretation of horizontal procurement policies set forth in 2001 have since
been rejected by the European Court of Justice. During the legislative process for the 2004 procurement
directives, launched in May 2000, the Commission produced two parallel Communications on horizontal
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policies in procurement. These were the Commission interpretative Communication on the Community
law applicable to public procurement and possibilities for integrating environmental considerations into
public procurement®® (Communication on environmental considerations), published in July 2001, and
the Commission interpretative Communication on the Community law applicable to public procurement
and the possibilities for integrating social considerations into public procurement®® (Communication on
social considerations), published in October 2001. The Communication on environmental considerations
stated, with regard to the possibilities for taking into account externalities, that “as a general rule,
externalities are not borne by the purchaser of a product but by society as a whole and therefore do not
qualify as award criteria.”>* This supposition was clearly rejected by the Court in Concordia Bus and EVN-
Wienstrom.> Likewise, the Communication on social considerations sought to limit award criteria to the
functional objectives and corresponding consumption characteristics of the procured goods, works, or
services, stating that the criteria “should generate an economic advantage for the contracting authority”
and “must allow the intrinsic qualities of a product or service to be assessed”**—two more positions
squarely rejected in Concordia Bus and EVN-Wienstrom.>

With regard to timber procurement criteria relating to social aspects of sustainable forest management,
the Commission has asserted in a 2004 publication that criteria relating to the protection of forest-
dependent people cannot be included as technical specifications, alleging that such criteria would not be
sufficiently related to the subject matter of the contract.”® However, the Commission fails to argue how
this allegation squares with ECJ case law, particularly Concordia Bus and EVN-Wienstrom.*

The Commission’s reluctance to accept criteria relating to social aspects of sustainable forest
management as technical specifications or award criteria appears to be a hold-over of its long-standing
assertion that technical specifications must focus on the specific features of a product in terms of the
product’s consumption characteristics as they relate to the functional objectives of the procurement.
This position fails to recognize the equal status of horizontal and functional objectives in public
procurement policies and has been squarely rebuked by the Court of European Justice in Concordia Bus
and ENV-Wienstrom.

The Commission has persistently sought to ascribe a narrow reading to EVN-Wienstrom, attempting to
construe the requirements for green electricity in that case as permissible because of some “invisible”
consumption characteristics of green electricity.”® However, it is simply not tenable to say that
requirements for green electricity are permitted because of some “invisible” consumption
characteristics. Instead, such a specification is in principle permissible for the simple reason that nothing
in the Procurement Directive prevents Member States from assigning value to the environmental
performance of the product concerned at the production stage.

Like the sustainability-promoting award criteria in EVN-Wienstrom, timber procurement criteria relating
to social aspects of sustainable forest management are pertinent to the sustainable production of the
goods procured. “Legally-sourced timber” and “sustainably-managed forests” are complex concepts that
are hard to define. However, as explained in section |, it is broadly agreed that legal and sustainable
management of forests must take into account social aspects of forest management. This is consistent
with the more general principle of sustainable development which must be integrated into all EU
policies and activities in accordance with the Integration Principle.

Procurement policies that include horizontal objectives to promote the sustainable management of
forests will typically define the subject matter to include sustainability concerns, calling for the

procurement of legal and sustainable timber rather than merely timber. Commission guidance that
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technical specifications and award criteria relating to social aspects of sustainable forest management
are impermissible essentially attempts to regulate what Member States procure rather than simply how
they procure supplies. As explained above, the Procurement Directive maintains Member States’
discretion to define the subject matter of their procurement and the EU has only limited competence to
regulate Member State procurement policies to ensure that the policies do not hinder the internal
market. Thus, Commission guidance on so-called “social criteria” in timber procurement policies over-
reaches EU competence to regulate Member States’ public procurement policies and encroaches on
Member State discretion to define the subject matter of procurement, including the horizontal as well
as functional policies linked thereto.

Conclusion

Neither the Procurement Directive nor ECJ case law squarely addresses how public procurement criteria
relating to the social pillar of sustainable development should be understood in EU procurement law.
Timber procurement criteria relating to social aspects of sustainable forest management are essentially
sustainability criteria, and should be treated in a similar fashion to other sustainability criteria pertaining
to the production characteristics of the goods procured, such as that at issue in EVN-Wienstrom. That
case, along with the overarching principles governing EU procurement law and the language and history
of the Procurement Directive clearly suggest that timber procurement criteria relating to social aspects
of sustainable forest management are permissible as technical specifications and award criteria.
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